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By SPEED POST
DIN:- 20240364SW00002732AD
{"cfi) ~~/File No. GAPPL/COM/STP/4915/2023 /J,;o;J-2 -:)6
("©") 3r4he sf2r ien3# feta ] AHM-EXCUS-001-APP-308/2023-24 and

Order-In -Appeal and date 15.03.2024
u1Ra f@a7a/ 2/7ria Ga, agar (often(1f) Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

('cf) allaa5lfail 20.03.2024Date of Issue
Arising out of Order-In-Original No. 335/AC/Div-I/HKB/2022-23 dated

(s) 12.01.2023 passed by The Assistant Commissioner, CGST, Division-I,
Ahmedabad South.

014lcicbdT c!?T~ JfR 4dT / M/s Rajesh Nandlal Gadani, D-304,
(a) Name and Address of the Sahajanand Avenue, Nr. AEC, Naranpura,

Appellant Ahmedabad - 380013

#l?rf zr sf@-sr?gr a ariatsr srra mar z at az<a?gr a sf# zrrRrfa7 aarg +Tgr
rf@natl Rtsfsrrargrew aaa qga#arz, Gar fR@a smrh fasgtaaar?

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

-Revision application to Government of India:

( 1) a#ta sat«a tea sf@nfau, 1994 cfiT arr aa Rt aarr mgmua qatm at c!?r
GT-nr # rzr qvmm # siasfaarru 3tea sf Ra, 'l'.fRG mcfiR, fa iat4, ua far,
tftif, sf7aa 'l=fclii, "fitR l=fllf, ~~: 11ooo 1 c!?r cfiT~~ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse. ai

ow"(ea) saharz« ff zrg qr r2grfaffaaw arr a Raff #mg, .j"
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(4) sifar 3carft s«area ran hratf it sq€r hf@zmr-r ft +&?itesrr# se
mu tu4Ra a gate# mg, sfa hrRa err rnr r are faaf@fr ( 2) 1998

arr 109 tr faf rgzt
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) a4arr sgr«a gra (sf)a) fatal, 2001 # Rau 9 a siafa [Rf quaie su-8?t
fail i, fa arr a #fa ares ha fetaRt # fa-s?grq sft sgr #t tat
4feat rr 3a zaaa far mar alf@qt sk arr atar s#r shf a siafa ar 35-<
frrmftcr fra gratrhah arr €tr-6at#r 5fa st2tt arfeqt

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3 J RRla 3aar #rzr agiiq "Q,c!1mmm -aw c!i1i glatsrr 200 / - m~#
stg sit sz iaqm cg4 Ta arr gtt 1000/- RtRt gnat fr sarql

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

flt gt«a, a4fr sgiar gt«eachar4sr4la +nznf@w ah 7fa sft:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ahsaran ga arf2fa, 1944 Rt arr 35-f1/35-< h siaf:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) sf[a qRb aarg i{arz h ratar Rt sf, sf)Rt a ms flat gen, aft
-3 ,91 a.rJ zrl1 "Q,cf~ 61 cfl ffi nrznf@erazwr (fez) Rt fr 2Ra ff0a, Qf-1 a. I est I a. ?f 2nd l=fTffi",

alt sraa, rzar, f@a+, {7a1al«-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector . :½;e0frt1'P
place where the bench of the Tribunal is situated. ✓--':;\,o"'P w"R◄, tr-.,._
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(3) m~ 31Rl<T if cJ1t¥ 31Rl<TT cf1Tarr@tar z at r@apstar# fa Li, 1:filtf cf1T~~

m fa star afeg <r azr h @ta g m fen m-m "9tl- ffi if aa fu raff &i cf1J14

ntnf?raw #Rt casf znratrat Rt u4lafar sararz1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. l 00 /- for each.

(4) .-4141c-14 ~~ 1970 ~~ tilS!1f?rcr # @aft -1 # siaf faiR fag tar sm
sn?aaqs?gr zrnferf f6far qf@rat ? s?grp@laRt ua 7Rau s 6.50 ht a .rar
gen feaz «+nr @tarafeg

One copy of application or O.I.O .. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) < sit ii@laTai t f.-l4-;{ 01 cJ1"B crm R41iT # 3i'R mnt snaffa fur srar ?z st flt
gen, #ft5carer green qiaa srf@fl +tr@raw(at4ff@fen) f7, 1982 ffga 2
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fir gen, 44tr sgrar gres v hara sf@ta znratf@aw (fez) #Raft ahmu
if cfi<ioi.Jl--liil (Demand) "Q;cf ~ (Penalty) cf1T 10%fsr mar sfarf 2r zr«if#, sf@rmar fsr
10 cfi"its~ti (Section 3 5 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a{hr 3qr grcs sit aata h siafa, gfa ~trafr ft iT (Duty Demanded) I

(1) is (Section) l lD ~~f.r~m1r;
(2) faaaadz fez ft ufgrr;
(3) aaz #fez 7nit#fr 6 kazkuf?

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of t..h.e Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

{i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) sr 3gr k fazft 7f?2aw ar szf gas srzrar gm T aw f ct I Rm ?r in=rhr~ ~
grc# k 10% {ar r sit sazgt #aawe fa ct IRa gt aa ave#10% {rat u #st sata4ft

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penal · · te,
or penalty, where penalty alone is in dispute."
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F._No. GAPPL/COM/STP/4915/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Rajesh Nandlal

Gadani, D-304, Sahajanand Avenue, Nr. AEC, Naranpura,

Ahmedabad - 380013 (hereinafter referred to as "the appellant")
against Order-in-Original No. 335/AC/Div-I/HKB/2022-23

dated 12.01.2023 (hereinafter referred to as "the impugned
order") passed by the Assistant Commissioner, CGST, Division-I,

Ahmedabad South (hereinafter referred to as "the adjudicating

authority").

2. Briefly stated, the facts of the case are that the appellant

are holding PAN No. ACHPG0682P. On scrutiny of the data

received from the Central Board of Direct Taxes (CBDT) for the

Financial Years 2014-15 to 2016-17, it was noticed that the

appellant had earned an income of Rs. 11, 11,583/- during the

FY 2014-15 and Rs. 12,89,590/- during the FY. 2016-17, which

was reflected under the heads "Sales / Gross Receipts from

Services (Value from ITR)"fled with the Income Tax department.

Accordingly, it appeared that the appellant had earned the said

substantial income by way of providing taxable services but had

neither obtained Service Tax registration nor paid the applicable

service tax thereon. The appellant were called upon to submit

copies of Balance Sheet, Profit & Loss Account, Income Tax

Return, Form 26AS, for the said period. However, the appellant

had not responded to the letters issued by the department.

2.1 The appellant were issued Show Cause Notice No. from File

No. V/15-346/Div-I/RAJESH NANDLAL GADANI/2020-21 dated

22.12.2020 during the period 2014-15 to 2016-17, wherein:

a) Demand and recover an amount of Rs. 3,30,830/

urider the .provision to Sub Section (1) of Section 73 of the

Act along with interest
sf!
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F.No. GAPPL/COM/STP/4915/2023-Appeal

Act,1994 (hereinafter referred to as "the Act)

b) Imposed penalty under Section 77(1) and 78 of the
Act.

3. After considering the submission of the appellant the
adjudicating authority vide the impugned order passed the
impugned order, wherein:

a) The demand of service tax amounting to Rs.
3,30,830/- was confirmed under section 73(1) of the Act by
invoking extended period along with interest under section
75 of the Act.

b) Penalty amounting to Rs. 10,000/- was imposed
under section 77 ( 1) of the Act.

c) Penalty amounting to Rs. 3,30,830/- was imposed
under 78 of the Act.

3. Being aggrieved with impugned order, the appellant have

filed the present appeal under Section 85 of the Finance Act,

1994 on 15.06.2023 along with the application seeking
condonation of delay.

..
4. Ongoing.through the appeal memorandum, I find that the

impugned order was issued on 12.01.2023 and the same was

received by the appellant on 18.01.2023. The present appeal, in

terms of Section 85 of the Finance Act, 1994, was filed on

15.06.2023. The appellant has requested to condone the delay in

his Application seeking condonation of delay.

5. :.As regards the Application filed by the appellant seeking

condonation of delay in filing the present appeal, I find that in

terms of Section 85 of the Finance Act, 1994, the appellant were

required to file the present appeal on or before 17.03.2023, as

the impugned order was received by them o 18.01.2023.

-e
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F.No. GAPPL/COM/STP/4915/2023-Appeal

However, the;p.ppeal was filed on 15.06.2023, i.e. after a delay of. ,. ' . ; .

5.1 It is observed that the relevant Section 85 of the Finance

Act; } 99_4, ptqyides that the appeal should be filed within a

period of 2 months from the date of receipt of the decision or

order passed by the adjudicating authority. Further, under the

proviso appended to sub-section (3A) of Section 85 of the Act, the

Commissioner (Appeals) is empowered to condone the delay or to

allow the filing of an appeal within a further period of one month

thereafter, if he is satisfied that the appellant was prevented by

sufficient cause from presenting the appeal with in the period of

two months. Relevant text of Section 85 is reproduced below:

"SECTION 85. Appeals to the Commissioner of Central Excise
(Appeals).-

(1) Any person aggrieved by any decision or order passed by an
adjudicating authority subordinate to the Principal Commissioner of
Central Excis~ or Commissioner of Central Excise may appeal to the
Commissioner of Central Excise (Appeals).

F O "'• ~- • • • - • , • . • • ' •

(2)'Every appeal shall be in the prescribedform and shall be verified
in the prescribed manner.

(3) An appeal shall be presented within three months from the date
of receipt of the decision or order of such adjudicating authority,
relating to service tax, interest or penalty under this Chapter, made
before the date on which the Finance Bill, 2012, receives the assent
of the President:

Provided that the Commissioner of Central Excise (Appeals) may, if
he is satisfied that the appellant was prevented by sufficient cause
from ·presenting the appeal within the aforesaid period of three
months, . allow it to be presented within a further period of three
months. :

(3A) An appeal.shall be presented within two months from the date
of receipt- of the decision or order of such adjudicating authority,
made onand after the Finance Bill, 2012 receives the assent of the
President, relating to service tax, interest or penalty under this
Chapter: •

1°s·so»,
7:5')}'' ~".r·, ·-s-.~·o;: ' 2Er' -22 '$?-,s
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F.No. GAPPL/COM/STP/4915/2023-Appeal

Provided that the Commissioner of Central Excise (Appeals) may) if
heis satisfied that the appellant was prevented by sufficient cause
from. presenting the appeal within the afore-said period of two

. . .: '

months, allow it to be presented within a further period of one
month."

5.2 I find that in terms of Section 85 of the Finance Act, 1994,

the limitation period of two months for filing the appeal in the

present cases starts from 18.01.2023 and the appellant were

required to file the appeal on or before 17.03.2023. However, the

appeal was filed on 15.06.2023, i.e. delay of 89 days, which is

beyond . the period of one month which the Commissioner

(Appeals) may condone. Therefore, I reject the said appeal

considering Section 85 (3A) of the Finance Act, 1994, as I have

no jurisdiction to condone the delay beyond the condonable
period of one month.

..'-... » ,
• < .+·

6. Ih Vi'ew'·, of.,the above discussion and well settled law,

without .expressing any opinion on the merits of the case, I

reject the appeal filed by the appellant on the grounds of

limitation:

7. sf« aaf rdafRt n& sft m fat3qt a0Ra fan star?]

The appeal filed by the appellant stands disposed of in above
terms:

Attested

cf,d--j I {)
3

.mfra;:rch" (J-f"Citffi)
4l.#l.v.el,31Grala
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F.No. GAPPL/COIVI/STP/4915/2023-Appeal

By RPAD / SPEED POST

M/ s. Rajesh Na:µdlal Gadani,
D-304, Sahajanand Avenue, Nr. AEC,
Naranpura, Ahmedabad - 380013

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2. . The Principal Commissioner, CGST, Ahmedabad South

3. The Deputy/Assistant Commissioner (RRA), Central GST,

Ahmedabad South

4. The Deputy/Assistant Commissioner, Central GST, Division-I,

Ahmedabad South.

5. The Sudt. (Appeal), CGST, Ahmedabad South (for uploading the OIA)e. Guard File ."»a
7. PA file· .f:r~_,.,~•,~:~.;'~.·:11 ~,~\{
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